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On Apr i l  1,  2008,  t he Boar d of  Bar  Exami ner s,  by i t s 

di r ect or ,  John E.  Kosobucki ,  pet i t i oned t hi s cour t  t o amend 

Supr eme Cour t  Rul e 40. 05 r el at i ng t o admi t t i ng l awyer s upon 

pr oof  of  pr act i ce el sewher e.   On Jul y 24,  2008,  an amended 

pet i t i on was f i l ed t o show a mar ked ver si on of  t he pr oposed 

amendment s t o SCR 40. 05.   A publ i c hear i ng was conduct ed on 

November  18,  2008.   At  t he ensui ng open admi ni st r at i ve 

conf er ence t he cour t  vot ed t o adopt  t he pet i t i on as set  f or t h 

her ei n.   Ther ef or e,  

I T I S ORDERED t hat  ef f ect i ve Januar y 1,  2009,  Supr eme Cour t  

Rul e 40. 05 i s amended as f ol l ows:  

SECTION 1.  SCR 40. 05 ( t i t l e)  and ( 1) ( b)  of  t he Supr eme Cour t  

Rul es ar e amended t o r ead:  

SCR 40. 05 ( t i t l e)  Legal competence requirement: Proof of 

practice elsewhere. 
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40. 05 ( 1)  ( b)   Pr oof  t hat  t he appl i cant  has been pr i mar i l y 

subst ant i al l y  engaged i n t he act i ve pr act i ce of  l aw i n t he 

cour t s of  t he Uni t ed St at es or  anot her  a st at e or  t er r i t or y,  t he 

f eder al  gover nment  or  t he Di st r i ct  of  Col umbi a f or  3 year s 

wi t hi n t he l ast  5 year s pr i or  t o f i l i ng appl i cat i on f or  

admi ssi on.  A l awyer  may sat i sf y t hi s r equi r ement  by pr oof  of  

pr act i ce i n mor e t han a s i ngl e j ur i sdi ct i on and under  mor e t han 

one pr ovi s i on of  t hi s r ul e.  

SECTION 2.  SCR 40. 05 ( 1)  ( c)  and ( 1m)  of  t he Supr eme Cour t  

Rul es ar e r epeal ed.  

SECTION 3.  SCR 40. 05 ( 2)  of  t he Supr eme Cour t  Rul es i s 

amended t o r ead:  

40. 05 ( 2)  Legal  ser vi ce as cor por at e counsel  or  l egal  

ser vi ce as a t r ust  of f i cer ,  or  l awf ul l y bef or e t he cour t s or  

admi ni st r at i ve agenci es of  a s t at e or  t er r i t or y,  t he f eder al  

gover nment  or  t he Di st r i ct  of  Col umbi a,  i f  conduct ed i n a st at e 

compl i ance wi t h t he r ul es wher e t he appl i cant  was admi t t ed t o 

pr act i ce l aw,  may be deemed t o be i s t he pr act i ce of  l aw f or  t he 

pur poses of  sub.  ( 1) ( b)  and ( c)  t hi s sect i on.   

SECTION 4.  SCR 40. 05 ( 2m)  of  t he Supr eme Cour t  Rul es i s 

cr eat ed t o r ead:  

40. 05 ( 2m)  Legal  ser vi ce as cor por at e counsel  i n Wi sconsi n 

under  SCR 10. 03( 4) ( f )  i s  t he pr act i ce of  l aw f or  t he pur poses of  

sub.  ( 1) ( b) .   Pr ovi ded a t i mel y r egi st r at i on i s f i l ed,  al l  such 

ser vi ce conduct ed pr i or  t o f i l i ng t he r egi st r at i on may be 

count ed f or  pur poses of  sub.  ( 1) ( b) .  
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SECTION 5.  SCR 40. 05 ( 3)  ( i nt r o. )  of  t he Supr eme Cour t  Rul es 

i s amended t o r ead:  

40. 05 ( 3)  ( i nt r o. )   The f ol l owi ng act i v i t i es,  whet her  or  

not  conduct ed i n a st at e or  t er r i t or y,  t he f eder al  gover nment  or  

t he Di st r i ct  of  Col umbi a wher e t he appl i cant  was admi t t ed t o 

pr act i ce l aw,  may be deemed t o be t he pr act i ce of  l aw f or  t he 

pur poses of  sub.  ( 1) ( b)  and ( c) :  

SECTION 6.  SCR 40. 05 ( 6)  of  t he Supr eme Cour t  Rul es i s 

r epeal ed.   

I T I S ORDERED t hat  not i ce of  t hi s amendment  of  Supr eme 

Cour t  Rul e 40. 05 be gi ven by a s i ngl e publ i cat i on of  a copy of  

t hi s or der  i n t he of f i c i al  st at e newspaper  and i n an of f i c i al  

publ i cat i on of  t he St at e Bar  of  Wi sconsi n.  

Dat ed at  Madi son,  Wi sconsi n,  t hi s 6t h day of  Januar y,  2009.  

 
BY THE COURT:  
 
 
 
Davi d R.  Schanker  
Cl er k of  Supr eme Cour t  
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¶1 DAVI D T.  PROSSER,  J.    (concurring in part, dissenting 

in part).  I n appr ovi ng t hi s pet i t i on,  t he Wi sconsi n Supr eme 

Cour t  adopt s t he most  l i ber al  st andar ds i n t he Uni t ed St at es f or  

t he admi ssi on of  at t or neys based on pr oof  of  pr act i ce i n ot her  

Amer i can j ur i sdi ct i ons.   The cour t  r epeal s compl et el y t he 

l ongst andi ng r eci pr oci t y pr ovi s i ons i n SCR 40. 05( c)  and ( 1m) ;  

and i t  t r umpet s t hi s r epeal  as f ai r  t o bar  appl i cant s f r om 

st at es t hat  set  up bar r i er s t o t he admi ssi on of  Wi sconsi n 

at t or neys,  and benef i c i al  t o Wi sconsi n consumer s.   Because I  

bel i eve t he case f or  t ot al  r epeal  of  r eci pr oci t y i s meager  and 

mi sl eadi ng,  and because t he consequences of  t hi s r epeal  may be 

adver se t o Wi sconsi n l aw school s ,  member s of  t he Wi sconsi n bar ,  

and Wi sconsi n consumer s,  I  r espect f ul l y di ssent .   As wi l l  be 

expl ai ned bel ow,  t her e ar e par t s of  Pet i t i on 08- 07 t hat  I  

suppor t .  

I  

¶2 The essence of  Pet i t i on 08- 07 i s t o amend SCR 40. 05 by 

r epeal i ng r eci pr oci t y i n t he admi ssi on of  at t or neys on mot i on by 

pr oof  of  pr act i ce el sewher e.   The pet i t i on al so f aci l i t at es 

easi er  admi ssi on of  cor por at e counsel  and t r ust  of f i cer s t o t he 

Wi sconsi n bar .   I  suppor t  t he easi er  admi ssi on of  cor por at e 

counsel  and t r ust  of f i cer s and wi l l  not  di scuss t hi s el ement  of  

t he r ul e change.   Ot her  changes ar e di scussed bel ow.  

A.   

¶3 The cour t  modi f i es t he t i t l e of  SCR 40. 05 so t hat  i t  

r eads,  " Legal  compet ence r equi r ement :  Pr oof  of  pr act i ce. "   The 
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wor d " el sewher e"  i s el i mi nat ed f r om t he t i t l e.   I  suppor t  t hi s 

change.  

B.   

¶4 The cour t  modi f i es subsect i on ( 1) ( b)  of  SCR 40. 05 by 

subst i t ut i ng t he wor d " subst ant i al l y"  f or  t he wor d " pr i mar i l y. "   

The cour t  al so st r i kes t he wor d " act i ve"  i n t he phr ase " act i ve 

pr act i ce of  l aw. "   These changes wi l l  r educe t he pr act i ce 

r equi r ement s f or  at t or neys i n ot her  j ur i sdi ct i ons seeki ng t o 

qual i f y f or  admi ssi on t o our  bar .   I n gener al ,  I  suppor t  t hese 

changes.  

¶5 The r evi sed SCR 40. 05( 1)  wi l l  now r ead as f ol l ows:  

 1.  An appl i cant  shal l  sat i sf y t he l egal  
compet ence r equi r ement  by pr esent i ng t o t he c l er k 
cer t i f i cat i on of  t he boar d [ Boar d of  Bar  Exami ner s]  
t hat  t he appl i cant  has pr ovi ded al l  of  t he f ol l owi ng:  

  ( a)  Pr oof  of  admi ssi on t o pr act i ce l aw by a 
cour t  of  l ast  r esor t  i n any ot her  st at e or  t er r i t or y 
or  t he Di st r i ct  of  Col umbi a.  

  ( b)  Pr oof  t hat  t he appl i cant  has been 
subst ant i al l y  engaged i n t he pr act i ce of  l aw i n t he 
Uni t ed St at es or  anot her  st at e or  t er r i t or y  or  t he 
Di st r i ct  of  Col umbi a f or  3 year s wi t hi n t he l ast  5 
year s pr i or  t o f i l i ng appl i cat i on f or  admi ssi on.   A 
l awyer  may sat i sf y t hi s r equi r ement  by pr oof  of  
pr act i ce i n mor e t han a s i ngl e j ur i sdi ct i on and under  
mor e t han one pr ovi s i on of  t hi s r ul e.  

C.   

¶6 The cour t  r epeal s al l  r eci pr oci t y r equi r ement s i n t he 

f or mer  r ul e by s t r i k i ng out  ( 1) ( c)  and ( 1m) .   Subsect i on ( 1m)  i s  

t he mor e i mpor t ant  pr ovi s i on.   For mer  ( 1m) ( a)  pr ovi ded:  

 ( 1m)  El i gi bi l i t y  f or  admi ssi on under  t hi s r ul e 
shal l  be l i mi t ed as f ol l ows:  
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 ( a)  An appl i cant  who pr oposes t o sat i sf y sub.  
( 1) ( b)  by pr act i ce i n a j ur i sdi ct i on t hat  does not  
gr ant  bar  admi ssi on t o at t or neys l i censed i n Wi sconsi n 
on t he basi s of  pr act i ce i n Wi sconsi n shal l  not  be 
el i gi bl e f or  admi ssi on on pr oof  of  pr act i ce el sewher e.   
( Emphasi s added. )  

¶7 What  par agr aph ( a)  addr essed was t he pr ohi bi t i on i n 

some j ur i sdi ct i ons agai nst  admi t t i ng Wi sconsi n at t or neys t o 

pr act i ce except  by way of  a bar  exami nat i on i n t hose 

j ur i sdi ct i ons.   A Wi sconsi n at t or ney coul d be admi t t ed t o 

pr act i ce her e——f or  many year s——by qual i f y i ng f or  t he di pl oma 

pr i v i l ege ( SCR 40. 03) ,  by t aki ng a Wi sconsi n bar  exami nat i on 

( SCR 40. 04) ,  or  by sat i sf y i ng t he r equi r ement s f or  pr oof  of  

pr act i ce el sewher e ( SCR 40. 05) ,  see SCR 40. 02,  but  t hese i ndi c i a 

of  compet ence ar e deemed i nsuf f i c i ent  i n 17 j ur i sdi ct i ons. 1  The 

di scr i mi nat i ng j ur i sdi ct i ons ar e Ar i zona,  Cal i f or ni a,  Del awar e,  

Fl or i da,  Hawai i ,  Loui s i ana,  Mai ne,  Mar yl and,  Mi ssi ssi ppi ,  

Mont ana,  Nevada,  New Jer sey,  New Mexi co,  Or egon,  Rhode I s l and,  

Sout h Car ol i na,  and Puer t o Ri co.   The f or mer  ( 1m) ( a)  r equi r ed 

at t or ney appl i cant s f r om t hese j ur i sdi ct i ons t o sat i sf y t he same 

r equi r ement s f or  admi ssi on t o t he Wi sconsi n bar  as t hese 

                                                 
1 St at ement s i n t hi s opi ni on descr i bi ng t he bar  admi ssi on 

r equi r ement s of  ot her  Amer i can j ur i sdi ct i ons ar e based on t he 
Compr ehensi ve Gui de t o Bar  Admi ssi on Requi r ement s 2008,  
publ i shed by t he Nat i onal  Conf er ence of  Bar  Exami ner s.   Nat i onal  
Conf er ence of  Bar  Exami ner s & Amer i can Bar  Associ at i on Sect i on 
of  Legal  Educat i on and Admi ssi ons t o t he Bar ,  Compr ehensi ve 
Gui de t o Bar  Admi ssi on Requi r ement s 2008,  
ht t p: / / www. ncbex. or g/ f i l eadmi n/ medi af i l es/ downl oads/ Comp_Gui de/ C
ompGui de. pdf  [ her ei naf t er  Compr ehensi ve Gui de] .   The Nat i onal  
Conf er ence of  Bar  Exami ner s i s headquar t er ed i n Madi son,  
Wi sconsi n.  
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j ur i sdi ct i ons i mpose on Wi sconsi n at t or neys.   I n shor t ,  i t  

af f or ded equal  t r eat ment .  

¶8 For mer  subsect i on ( 1m) ( b)  r ead:  

 ( b)  An appl i cant  who pr oposes t o sat i sf y sub.  
( 1) ( b)  by pr act i ce i n a j ur i sdi ct i on t hat  does not  
gr ant  bar  admi ssi on on t he basi s of  pr act i ce t o 
at t or neys l i censed i n Wi sconsi n under  SCR 40. 03 shal l  
not  be el i gi bl e f or  admi ssi on on pr oof  of  pr act i ce 
el sewher e.  

¶9 Par agr aph ( b)  addr essed j ur i sdi ct i ons t hat  admi t  

at t or neys on pr oof  of  pr act i ce el sewher e——except  at t or neys f r om 

Wi sconsi n who wer e admi t t ed under  t he di pl oma pr i v i l ege.   The 

f ol l owi ng st at es have r ul es t hat  di scr i mi nat e agai nst  gr aduat es 

of  Mar quet t e Uni ver si t y Law School  and t he Uni ver si t y of  

Wi sconsi n Law School :  Al abama,  Al aska,  Geor gi a,  I daho,  Kansas,  

New Hampshi r e,  Ohi o,  Tennessee,  Ut ah,  Vi r gi ni a,  and Wyomi ng.   

These st at es wi l l  now be abl e t o di scr i mi nat e f r eel y agai nst  

Wi sconsi n di pl oma pr i v i l ege at t or neys wi t h no consequences t o 

t hei r  own at t or neys and l aw school  gr aduat es.  

¶10 I  st r ongl y oppose t hese changes.   The f r ee movement  of  

at t or neys f r om one j ur i sdi ct i on t o anot her  mi ght  be a desi r abl e 

obj ect i ve i f  ever y j ur i sdi ct i on pl ayed by t he same r ul es.   But  

t hey do not .   Thi s cour t  gave no consi der at i on t o any st r at egy 

or  pl an t o at t ack exi st i ng bar r i er s t o Wi sconsi n at t or neys set  

up by ot her  j ur i sdi ct i ons.  

D.   

¶11 The cour t  al so r epeal s subsect i on ( 1) ( c) .   Thi s 

subsect i on r ead as f ol l ows:  
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 ( c)  I f  any st at e,  t er r i t or y or  t he Di st r i ct  of  
Col umbi a pr act i ce i n whi ch i s pr oposed t o sat i sf y t he 
r equi r ement  of  sub.  ( b)  has,  as of  t he dat e of  t he 
f i l i ng of  t he appl i cat i on,  r equi r ement s f or  bar  
admi ssi on i n t hat  j ur i sdi ct i on on t he basi s of  
pr act i ce i n Wi sconsi n ot her  t han t hose set  f or t h i n 
subs.  ( a)  and ( b) ,  pr oof  t hat  t he appl i cant  has 
sat i sf i ed t hose r equi r ement s of  t hat  st at e,  t er r i t or y 
or  t he Di st r i ct  of  Col umbi a.   ( Emphasi s added. )  

¶12 Par agr aph ( c)  i mposed an addi t i onal  r equi r ement  f or  

admi ssi on t o our  bar .   The best  exampl e of  an addi t i onal  

" r equi r ement "  i s t he r equi r ement  t hat  an at t or ney admi t t ed on 

pr oof  of  pr act i ce el sewher e has pr act i ced 5 year s,  i nst ead of  " 3 

year s wi t hi n t he l ast  5 year s. "   See SCR 40. 05( 1) ( b) .   The 

f ol l owi ng st at es admi t  out - of - st at e at t or neys on mot i on but  t hey 

r equi r e 5 year s of  pr act i ce:  Al abama,  Al aska,  Ar kansas,  

Col or ado,  Connect i cut ,  t he Di st r i ct  of  Col umbi a,  Geor gi a,  

I l l i noi s,  I ndi ana,  I owa,  Kansas,  Kent ucky,  Massachuset t s,  

Mi nnesot a,  Mi ssour i ,  Nebr aska,  New Hampshi r e,  New Yor k,  Ohi o,  

Okl ahoma,  Pennsyl vani a,  Sout h Dakot a,  Tennessee,  Texas,  Ver mont ,  

Vi r gi ni a,  West  Vi r gi ni a,  and Wyomi ng.   Of  cour se,  ni ne of  t hese 

st at es wi l l  not  admi t  a di pl oma pr i v i l ege gr aduat e f r om 

Mar quet t e or  Wi sconsi n no mat t er  how l ong t he at t or ney has 

pr act i ced unl ess t he at t or ney t akes and passes a bar  exam.  

¶13 Two st at es,  Nor t h Car ol i na and Nor t h Dakot a,  r equi r e 

f our  year s of  pr act i ce i nst ead of  " 3 year s wi t hi n t he l ast  5 

year s. "   Thi s l eaves onl y t wo st at es——Mi chi gan and Washi ngt on——

t hat  have r oughl y t he same r equi r ement s f or  admi ssi on on mot i on 

by pr oof  of  pr act i ce as Wi sconsi n.   At t or neys f r om t hese t wo 
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st at es seeki ng admi ssi on t o t he Wi sconsi n bar  wi l l  gai n not hi ng 

f r om t he r epeal  of  r eci pr oci t y.    

¶14 The number  of  year s of  pr act i ce i n anot her  

j ur i sdi ct i on i s  onl y one of  t he numer ous qual i f i cat i ons t hat  

st at es can i mpose on admi ssi on by mot i on.   For  i nst ance,  

I l l i noi s r equi r es an appl i cant  t o pr ovi de pr oof  of  def i ni t e 

pl ans t o pr act i ce l aw f or  a mi ni mum of  500 hour s per  year  on an 

ongoi ng basi s whi l e physi cal l y i n I l l i noi s.   I owa r equi r es a 

cer t i f i cat e showi ng t hat  an appl i cant  has pr act i ced " f i ve f ul l  

year s whi l e l i censed"  and st i l l  hol ds a l i cense as wel l  as an 

af f i davi t  " showi ng a bona f i de i nt ent  t o pr act i ce l aw i n I owa. "   

Mi nnesot a r equi r es appl i cant s t o have t aken a mul t i st at e bar  

exami nat i on wi t hi n 24 mont hs of  appl y i ng i n Mi nnesot a.   Mi chi gan 

demands t hat  mot i on appl i cant s be gr aduat es of  an ABA- appr oved 

l aw school .  

¶15 Wi sconsi n has t r adi t i onal l y i mposed on mot i on 

appl i cant s t he same r equi r ement s t hat  ot her  st at es have i mposed 

on Wi sconsi n at t or neys.   By t he r epeal  of  ( 1) ( c) ,  al l  such 

addi t i onal  r equi r ement s ar e el i mi nat ed.   I  suppor t  t hi s change 

but  not  t he r epeal  of  subsect i on ( 1m) .   Because Washi ngt on 

mai nt ai ns r eci pr oci t y pr ovi s i ons t hat  do not  af f ect  Wi sconsi n 

at t or neys and Mi chi gan admi t s on mot i on onl y gr aduat es of  ABA-

appr oved l aw school s,  Wi sconsi n now has t he most  l i ber al  

admi ssi on st andar ds i n t he Uni t ed St at es.  

I I  

 ¶16 Pr oponent s of  t hese changes made a number  of  ar gument s 

t o suppor t  t he r epeal  of  r eci pr oci t y.   I n hi s f i l i ng on behal f  
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of  t he Boar d of  Bar  Exami ner s,  t he Di r ect or  of  t he Boar d,  John 

Kosobucki ,  wr ot e:  

 Wi sconsi n wel comes compet ent  l awyer s f r om t went y 
st at es and t he Di st r i ct  of  Col umbi a upon pr oof  t hat  
t hey have pr act i ced el sewher e. 2  Lawyer s f r om ot her  
st at es and t er r i t or i es ar e not  el i gi bl e f or  admi ssi on 
her e unl ess t hey f i r st  pass t he Wi sconsi n bar  
exami nat i on.   The di spar at e t r eat ment  of  f or ei gn 
l awyer s .  .  .  depends not  on t hei r  compet ence or  t hei r  
usef ul ness t o Wi sconsi n consumer s of  l egal  ser vi ces,  
but  on whet her  t hei r  home j ur i sdi ct i ons admi t  
Wi sconsi n l awyer s wi t hout  exami nat i on.  

 .  .  .  .   

 SCR 40. 05( 1m)  and ( 1) ( c)  shoul d be r epeal ed 
because Wi sconsi n consumer s of  l egal  ser vi ces ar e 
bet t er  ser ved wher e t her e ar e no ar t i f i c i al  bar r i er s 
t o t he admi ssi on of  capabl e l awyer s.   I f  compet ent  
l awyer s f r om Cal i f or ni a or  Ohi o ( st at es t hat  do not  
admi t  f or ei gn l awyer s wi t hout  exami nat i on)  ar e 
wel comed her e on t he same basi s as t hose f r om I l l i noi s 
and I ndi ana ( st at es t hat  do) ,  Wi sconsi n r esi dent s wi l l  
have wi der  choi ces when t hey need l egal  ser vi ces.  

¶17 Ther e ar e a l ot  of  hol es i n t hi s expl anat i on.   Fi r st ,  

t he expl anat i on f ai l s t o acknowl edge t hat  some st at es r ef use t o 

admi t  any at t or neys wi t hout  a bar  exami nat i on,  r egar dl ess of  

t hei r  compet ence,  and t hat  t hi s  bar r i er  di scr i mi nat es agai nst  

Wi sconsi n at t or neys.   The expl anat i on f ai l s t o acknowl edge t hat  

                                                 
2 Based on i nf or mat i on f r om t he Nat i onal  Conf er ence of  Bar  

Exami ner s,  Wi sconsi n shoul d pr esent l y admi t  at t or neys f r om t he 
f ol l owi ng st at es on mot i on by pr oof  of  pr act i ce:  Ar kansas,  
Col or ado,  Connect i cut ,  t he Di st r i ct  of  Col umbi a,  I l l i noi s,  
I ndi ana,  I owa,  Kent ucky,  Massachuset t s,  Mi chi gan,  Mi nnesot a,  
Mi ssour i ,  Nebr aska,  New Yor k,  Nor t h Car ol i na,  Nor t h Dakot a,  
Okl ahoma,  Pennsyl vani a,  Sout h Dakot a,  Texas,  Ver mont ,  
Washi ngt on,  and West  Vi r gi ni a.   Compr ehensi ve Gui de,  supr a not e 
1.  
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11 st at es di scr i mi nat e di r ect l y agai nst  di pl oma pr i v i l ege 

at t or neys f r om Wi sconsi n.   The expl anat i on al so f ai l s  t o 

acknowl edge t hat  at t or neys f r om 47 st at es,  t he Di st r i ct  of  

Col umbi a,  and Puer t o Ri co wi l l  now be t r eat ed mor e f avor abl y 

her e t han t hose j ur i sdi ct i ons t r eat  Wi sconsi n at t or neys.  

¶18 Second,  t he expl anat i on makes an ar gument  f or  " wi der  

choi ces"  f or  Wi sconsi n r esi dent s who need l egal  ser vi ces.   Gi ven 

t he f act  t hat  t her e ar e al r eady mor e t han 18, 500 act i ve member s 

of  t he Wi sconsi n bar  abl e t o pr act i ce l aw——mor e t han 14, 000 of  

whom l i ve i n Wi sconsi n——t he " need"  f or  mor e choi ces,  on any 

wi despr ead basi s,  has not  been made. 3  I n any event ,  i ndi v i dual  

at t or neys f r om out si de Wi sconsi n ar e of t en admi t t ed her e pr o hac 

vi ce.   SCR 10. 03( 4) .  

¶19 Under  t he ol d r eci pr oci t y pr ovi s i ons,  at t or neys f r om 

onl y Mi chi gan and Washi ngt on wer e admi t t ed on mot i on based upon 

t hr ee year s of  pr act i ce.   When t he new r ul e t akes ef f ect ,  

however ,  at t or neys f r om 49 st at es,  t he Di st r i ct  of  Col umbi a,  and 

Puer t o Ri co wi l l  be admi t t ed on mot i on af t er  t hr ee year s of  

pr act i ce.   Thi s coul d pr oduce a f l ood of  new at t or neys and 

damage t he j ob mar ket  f or  r ecent  gr aduat es of  Mar quet t e and 

Wi sconsi n l aw school s.  

¶20 Cl ear l y,  at t or neys who pr act i ce i n Wi sconsi n cour t s 

pr act i ce Wi sconsi n l aw.   A l awyer  who has pr act i ced t hr ee year s 

i n anot her  j ur i sdi ct i on may know not hi ng about  Wi sconsi n l aw 

                                                 
3 The st at i st i cs c i t ed i n t hi s sent ence wer e obt ai ned f r om 

t he St at e Bar  of  Wi sconsi n.  
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when he or  she i s admi t t ed her e on mot i on. 4  An exper i enced 

l awyer  i s l i kel y t o know how t o make t he adj ust ment  t o a new 

syst em;  an i nexper i enced l awyer  may not .   Fl oodi ng Wi sconsi n 

wi t h i nexper i enced at t or neys may not  wor k t o t he benef i t  of  

consumer s,  but  i t  wi l l  l i kel y af f ect  t he pr act i ce of  l aw.  

¶21 Thi r d,  t he expl anat i on i mpl i es t hat  bar  exami nat i ons 

ar e " ar t i f i c i al  bar r i er s"  t o t he admi ssi on of  " capabl e l awyer s. "   

I f  t hi s wer e t r ue,  t hen r ecent  l aw gr aduat es f r om out - of - st at e 

l aw school s shoul d be admi t t ed i mmedi at el y wi t hout  bar  

exami nat i ons.   However ,  such openness woul d ser i ousl y under mi ne 

Wi sconsi n' s t wo l aw school s and compl et el y di sr egar d t he 

val uabl e st udy of  Wi sconsi n l aw i n t hose t wo l aw school s.  

¶22 At t or ney St eve Levi ne of f er ed addi t i onal  r easons f or  

t he change i n t he r ul e.   Mr .  Levi ne sai d t hat  r eci pr oci t y 

pr ovi s i ons penal i ze i ndi v i dual  at t or neys who have no cont r ol  

over  t he bar  admi ssi on r ul es of  t hei r  st at es.   He cl ai med t he 

r eci pr oci t y pr ov i s i ons di d not  accompl i sh t he pur poses t hey wer e 

t heor et i cal l y i nt ended t o accompl i sh.   He asser t ed t hat  t he ol d 

r ul e hur t  t he Wi sconsi n bar  and t he Supr eme Cour t ,  and t hat  t he 

r ul e was pr obabl y unconst i t ut i onal .  

                                                 
4 For  what  i t  i s  wor t h,  some st at es have no mandat or y 

cont i nui ng l egal  educat i on ( CLE)  r equi r ement s f or  t hei r  
at t or neys.   Accor di ng t o t he Compr ehensi ve Gui de t o Bar  
Admi ssi on Requi r ement s 2008,  Al aska,  Connect i cut ,  t he Di st r i ct  
of  Col umbi a,  Hawai i ,  Mar yl and,  Massachuset t s,  Mi chi gan,  
Nebr aska,  and Sout h Dakot a have no mandat or y CLE.   Compr ehensi ve 
Gui de,  supr a not e 1.  
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¶23 Ar gument s t hat  f ocus on t he har dshi ps f aced by 

i ndi v i dual  out - of - st at e at t or neys who ar e r equi r ed t o t ake a 

Wi sconsi n bar  exami nat i on appl y t o r ecent  l aw gr aduat es as wel l  

as at t or neys who have pr act i ced f or  t hr ee t o f i ve year s or  mor e.   

Those har dshi ps woul d be el i mi nat ed onl y i f  Wi sconsi n never  

r equi r ed a bar  exam.   Thi s appear s t o be Mr .  Levi ne' s ul t i mat e 

goal .   However ,  l i ke t he Boar d of  Bar  Exami ner s,  Mr .  Levi ne' s 

nar r ow f ocus f ai l s t o di scuss t he har dshi ps on Wi sconsi n 

at t or neys who mi ght  l i ke t o pr act i ce i n st at es ot her  t han 

Mi chi gan or  Washi ngt on.   He of f er s no pl an t o addr ess t he 

di spar at e t r eat ment  of  Wi sconsi n at t or neys.   He al so f ai l s  t o 

addr ess t he ef f ect  t hat  openi ng t he f l oodgat es t o out - of - st at e 

at t or neys wi l l  have on Wi sconsi n pr act i ce.  

¶24 Mr .  Levi ne' s ar gument  t hat  " Wi sconsi n l oses t he 

cont r i but i ons of  .  .  .  l awyer s who want  t o j oi n and par t i c i pat e  

i n t he Bar ,  want  t o pay Bar  dues,  and want  t o pay Supr eme Cour t  

assessment s"  i s mor e amusi ng t han per suasi ve.   Hi s c l ai m t hat  

pr esent  r ul es ar e " pr obabl y unconst i t ut i onal "  di sr egar ds mor e 

st r i ngent  bar r i er s i n ot her  st at es and f ai l s t o addr ess how t o 

amel i or at e t hose bar r i er s f or  Wi sconsi n at t or neys.  

¶25 The Di r ect or  of  t he Boar d of  Bar  Exami ner s t ant al i zes 

t he cour t  wi t h t he pr oposi t i on t hat  addi t i onal  at t or neys woul d 

mean addi t i onal  t r ust  account s ear ni ng addi t i onal  i nt er est  f or  

t he Wi sconsi n Tr ust  Account  Foundat i on ( Wi sTAF) .   The pr obl em 

wi t h t hi s t heor y i s t hat  at t or neys who pr act i ce f r om bor der  

st at es ar e not  r equi r ed t o mai nt ai n a t r ust  account  i n Wi sconsi n 

so l ong as t he f i nanci al  i nst i t ut i on t hat  hol ds t he account  
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agr ees t o t he over dr af t  not i f i cat i on r equi r ement s i n Wi sconsi n' s 

t r ust  account  r ul e.   I n ot her  wor ds,  deposi t s f r om Wi sconsi n i n 

t he t r ust  account s of  non- r esi dent  bar  member s may enr i ch t he 

t r ust  account  f oundat i ons of  st at es ot her  t han Wi sconsi n.  

¶26 I n my vi ew,  t he change i n t he r eci pr oci t y pr ov i s i ons 

was pushed t hr ough wi t hout  adequat e document at i on and wi t hout  

ser i ous consi der at i on of  t he consequences.   The f act  t hat  t he 

pet i t i on was f or mal l y suppor t ed by t he St at e Bar  of  Wi sconsi n 

r ai ses quest i ons about  whet her  t he bar  l eader shi p has l ost  t ouch 

wi t h i t s member s.   At  t he r i sk of  of f endi ng pol i t i cal  

cor r ect ness,  I  r espect f ul l y di ssent .  
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